
 

 

 
LGMA WA Submission  
Local Government (Rules of Conduct) Regulations & Minor Breach Disciplinary Framework Review 
 

 
About LGMA 
 
Local Government Managers Australia WA (LGMA) is the peak representative body for local government 
professionals in Western Australia. 
 
LGMA was established in 1935 and is a National Federation with Member Associations in each State, 
representing over 5,000 members across Australia, and 840 members in Western Australia. 
 
Among our membership, we are privileged to count the overwhelming number of Chief Executive Officers of 
Western Australian local governments.   
 
LGMA provides a range of services for our members and local government professionals, including:  
 

• Support for local government officers; 

• Advocacy, representation and policy development; 

• Training and professional development; and 

• Conferences and events. 
 
We are committed to continuing improvement in local government leadership, governance, management and 
service delivery for local communities, and ensuring that our members are at the forefront of change and 
innovation.   
 

 
Introduction 
 
LGMA has welcomed the Review and has been afforded the opportunity to provide input into the 
development of the Consultation Paper.  In particular we acknowledge the work of Anne Hill, who has 
prepared this paper following considerable research and direct engagement and consultation with the sector.  
 
This engagement and willingness to learn about the challenges facing the sector and the practicalities 
around these complex issues is especially appreciated.   Consequently, LGMA has had an opportunity to 
provide input, much of which has already been picked up in the Consultation Paper, and are reflected in the 
Proposed Recommendations.   
  
LGMA supports both the vast majority of recommendations and fully supports the general intent of the 
Consultation Paper.    
 
While we support the recommended changes, our Association is of the view that these changes alone, 
although improving the process, will not have the desired impact on the sector without corresponding 
legislative changes. Despite this, these changes represent another important step in more clearly articulating 
the rules of conduct for elected members, tightening the rules to avoid technical loopholes and unintended 
consequences, and improving the experience for officers involved in the complaint process. 
 
With these changes in place, we will be better able to judge the effectiveness of the Rules of Conduct 
Regulations, and assess which further legislative steps are required to effectively penalise and deter 
breaches by elected members, and generally improve the governance of our sector. 
 
LGMA has been advocating for a review of the Rules of Conduct for Elected Members Regulations for the 
last two years, and it has been very pleasing to see the Department agree to undertake the review, and to 
engage so comprehensively.  
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LGMA Chief Executive Officer Survey – September 2015 
 
In consulting with our Members about their views and seeking a better understanding of the major issues 
confronting the local government sector LGMA undertook a survey of our CEO Members in September 2015.  
Within this survey, were a number of questions that directly asked participants to describe their experience 
with the Rules of Conduct for Elected Members Regulations and to assess whether the complaints handling 
system was meeting the needs of the sector.  
 
101 Chief Executive Officers participated (on an anonymous basis) in the survey. These members must work 
within this process, are often required to make or lodge complaints and have to struggle with the fallout from 
complaints made against and often between elected members on Council. 
 
Their views are highly relevant, forged by experience in this difficult area, and demonstrate the impact the 
failings of the current complaint handling process are having on the sector.  
 
The five graphs below, provide an interesting snapshot of how local government Chief Executive Officers 
view the Rules of Conduct for Elected Members, and the complaints process that deals with breaches.  In 
the survey, participants were asked to score on a scale of 1 – 5, 1 being Poor and 5 being Excellent. 
 
More than two thirds of survey participants reported having to refer an elected member for a breach, 
meaning that most local government chief executive officers have direct experience with the process.  
 
 

Tables: Responses from 101 Local Government Chief Executive Officers, LGMA CEO Survey – Sept 2015 

 

     
 
 

    
 

Yes

33%

No

67%

Have you ever referred a 

Councillor for a breach of the 

Rule of Conduct Regulations?
One

11%

Two

20%

Three

50%

Four

18%

Five

1%

How do you rate the current processes and 

procedures for dealing with claims of breaches of 

the Rules of conduct on a scale of 1 - 5?

Yes

38%

No

62%

How you ever chosen not to refer a 

matter that you felt may have been a 

breach?

One

13%

Two

18%

Three

45%

Four

21%

Five

3%

How do you as CEO rate the current Rules of 

Conduct Regulations for Value and 

effectiveness on a scale of 1 - 5?
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The responses (shown in graph form) present an interesting snapshot within our sector.  Less than 20% rate 
the current processes and procedures highly, and only 24% saw the current process and procedures as 
effective.  However, near on half (50% and 45%) of the survey participants, rated both the processes and 
process for  3 out of 5 – essentially describing their views as neutral on the issue.  
 
Despite this, 38% of participants admitted that they had chosen not to make a complaint they suspected to 
be a breach, and in their comments, reported a significant lack of confidence in the system, and the 
likelihood that lodging a complaint would only lead to a further deterioration in their relationship with the 
elected member or with Council. 
 
Read together with Member comments, there is a clear desire from the participants to the see improvements 
made both the Rules of Conduct and the complaint handling system. 
 
In their comments, members focused on and called for:  
 

• Tightening of the Rules of Conduct for Elected Members; 

• A faster process, with greater timeliness for decisions;  

• A swifter process with greater transparency; 

• A less legalistic approach to be adopted by the Standards Panel; 

• Better protection for the Chief Executive Officer, and separation of the Chief Executive Officer from 
the complaints role;  

• Real penalties for breaches;  

• Greater accountability for those who do not behave in a professional manner; and 

• Better training for elected members.  
 
LGMA will be happy to provide a full copy of these survey responses (survey participants’ responses were 
collected anonymously), should the Department find it useful in reviewing responses to the Consultation 
Paper. 
 

 
LGMA Comments 
 
Local Government Managers Australia support the vast majority of changes recommended in the  
Consultation Paper ‘A Review of the Local Government (Rules of Conduct) Regulations 2007 & Minor 
Breach Disciplinary Framework,  and the proposed changes to the current disciplinary framework intended 
to:  
 

• empower local governments to better manage the risk of misconduct 

• establish a more pro-active complaints management culture 

• streamline and simplify the process of dealing with complaints that allege low-level misconduct or 
that are trivial or vexatious. 

  

One

11%

Two

20%

Three

50%

Four

18%

Five

1%

How do you rate the current processes and procedures for dealing with claims of breaches 

of the Rules of conduct on a scale of 1 - 5?
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LGMA WA provides the following comments and recommendations in relation to the Local Government 
(Rules of Conduct) Regulations 2007 and Minor Breach Disciplinary Framework Review.  
 
Regulation 3 - Proposal 7.2 (page 27) 
 

Proposed Amendment: 
 
Amend Regulation 3 by specifically linking the principles to the concept of “proper use of 
office”.  
  
Add a principle: “act in accordance with council policies, codes and resolutions”. 
 
Add a new sub-regulation requiring the principles to be used to inform the preparation of a 
code of conduct prepared under section 5.103(1) of the Act. 

 

 
LGMA Comment:  Supported. 
 
The proposed amendments to Regulation 3 are supported.  The amendment to make an explicit link to the 
‘proper use of office’ is sensible, and reflects the current approach adopted by the Standards Panels when 
considering an alleged breach.  
 
Although many local government include similar provisions within their own codes of conduct, it considered 
valuable to include the principle to ‘act in accordance with council policies, codes and resolutions’ within the 
regulations.  
 

 
 
Regulation 4 (breach of local laws related to meeting behaviour) - Proposal 7.3 (page 28) 
 

Proposed Amendment: 
 
Insert new Rules of Conduct to cover persistent, inappropriate, council and committee 
meeting conduct with significantly dysfunctional potential consequences such as 
disparagement and disruption (see section 7.9 for inclusions). 
 
Delete regulation 4 which effectively duplicates local laws and potentially reduces the 
incentive to make effective use of local laws relating to meeting conduct. 

 
 

 
LGMA Comment:   Supported. 
 
The proposed amendments are supported, including the deletion of Regulation 4.  
 
This is an extremely important amendment, because it directly addresses one of the significants problem 
occurring in local governments, conduct during council meetings.  Officers often find inappropriate conduct, 
in the form of repeated questioning, attacks on credibility or competence are often directed at them. This 
type of behaviour is not only unprofessional, but is harmful to working relationships and negatively impacts 
on the effective operations of the council.  
 
This would also reasonably address the issue of repeat offenders, such as members who persistently disrupt 
council meetings, attacks or rejects the authority of the presiding member, or attack officers and / or other 
councillors. It also sets an appropriate standard that considers the impact of inappropriate conduct has 
significantly dysfunctional consequences, such as disparagement and disruption. 
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Regulation 6 (unauthorised disclosure of information) - Proposal 7.4 (page 31)  
 

Proposed Amendment: 
 
Include “parts of documents” in the definition of confidential document in subregulation 6(1). 
 
Amend subregulation 6(2) to include personal information acquired in the person’s capacity 
as a council member, with the definition of personal information consistent with that used in 
existing Australian legislation. 
 
Amend subregulation 6(2) to include professional legal advice, information that is subject to 
a confidentiality or non-disclosure agreement to which the local government is a party, and 
commercially sensitive information provided in confidence to the local government. 
 
Amend subregulation 6(3) to add a provision that allows personal information to be disclosed 
to the extent permitted by the informed consent of the person to whom the information 
relates, or a person nominated by them, or their legal guardian. 

 
 

 
LGMA Comment: Supported.  
 
The discussion provided in the consultation accurately captures the issues and the recommendations are 
considered reasonable and appropriate.  
 
Regulation 6(1) is supported, and provides an appropriate practical resolution to this problem. 
 
Regulation 6(2) is supported. Aligning the definition personal information with existing Australian legislation is 
sensible.  
 
Regulation 6(3) is supported. However, it should be noted that this amendment does present some potential 
risks. While local governments are well aware of the issues surrounding the access, handling and disclosure 
of personal information, they will need to have well form procedures for attaining informed consent and 
recording consent covering disclosure.  This is considered manageable, and one of the challenges inherent 
in balancing transparency with privacy.  
 
Although Regulation 6 has been interpreted only to apply top deliberated disclosure, equal harm can be 
caused by accidental disclosure.  Enforcing rules around elected members either sending or receiving 
communications that contains confidential information is anticipated to be challenging, particularly as with 
modern communications methods emails, can easily be sent on with the knowledge or consent of the elected 
member.   
 
However, this should be a significant component of elected members inductions or training, and creating an 
awareness of the responsibility and obligations that exist around the treatment of confidential or sensitive 
information.   
 

 
 
Regulation 7 (gaining advantage or causing detriment) - Proposal 7.5 (page 36) 
 

Proposed Amendment: 
 
Amend regulation 7 to clearly define “improper use of office” in the context of the 
interpretation currently used by the SAT and the Panel, with reference to the local 
government’s code of conduct and regulation 3 principles of behaviour. 
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Amend sub-regulation 7(1) to clarify that it applies only when the action is taken with the 
primary intent and belief that it will result in gaining an advantage or causing detriment. 
 
In addition to the current exemptions, specify that sub-regulation 7(1) does not apply to: 
 
a) advantage or detriment that is trivial, negligible or hypothetical 
b) conduct of council members at council or committee meetings 
c) a matter to which another Rule of Conduct in the Regulations applies 
 or 
d) a remark, comment, statement or implication if: 
 
(i) it was clearly expressed as the council member’s personal opinion rather than as a 

statement of fact, and that opinion was based on factual material and related to a 
matter of public interest 

 or 
(ii) the circumstances were such that no harm attributable to the conduct was likely to be 

sustained. 
 

 
LGMA Comment:  Partially Supported. 
 
The commentary provided in the Consultation Paper accurately addresses these issues, and the 
recommendations better clarify the operation of the regulation, and align with the interpretation currently 
used by the Standard’s Panel and State Administrative Tribunal.  The exemptions clearly improve the 
definition, and remove duplication / or overlap of regulations.  
 
However, Regulation 7(1) is not supported. Requiring that an action has the ‘primary intent of gaining an 
advantage or causing detriment will set too high a bar and will create a catch all defence that will require time 
consuming and unnecessary deliberations, and severely limit the impact of these regulations.  If the act 
causes detriment or advantage, it is considered this should be sufficient for a finding to be made. 
 

 
Regulation 8 (misuse of local government resources) - Proposal 7.6 (page 37) 
 

Proposed Amendment: 
 
Define the term “resource” in Regulation 8 to cover tangible and intangible assets, services 
and other means of supporting the functions of the local government, and that are owned or 
paid for by the local government from public money, but excluding intangible concepts 
without monetary value (such as an address or title).   
 
Define the term “use” to include both consumption and deriving a benefit not associated with 
consumption, including misrepresenting local government support for the purpose. 

 
Clarify the term “any other purpose” in sub-regulation 8(2)(b) to refer to any purpose other 
than fulfilling the legal obligations and duties of the council member’s office. 

 
 

 
LGMA Comment: Supported. 
 
The exemption for authorised use (either CEO or the Council) should be retained and must be in accordance 
with legislative and regulatory obligations.  
 

 
Regulation 9 (involvement in administration) - Proposal 7.7 (page 39) 
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Proposed Amendment: 
 
Define “administration” in Regulation 9 to mean the functions of the CEO as described in 
section 5.41 of the Act, CEO delegations under section 5.42 of the Act, the executive 
functions of local government as described in Part 3 Division 3 of the Act, and other 
functions specifically reserved to the CEO under the Act or any other written law. 
 
Define “task” to exclude the transmittal of non-confidential information provided by the CEO, 
and to exclude the expression of an opinion, comment, objective or intent. 
 
Extend the exemption in sub-regulation 9(2) to apply to tasks related to the legislated and 
undelegated functions of the council, in addition to tasks done as part of deliberations at a 
council or committee meeting.  
 
Develop and publish an advisory standard to assist council members in determining the 
boundaries of their roles and the level of reporting that they may expect. 

 

 
LGMA Comment: Supported.  
 
The proposed amendments provide necessary clarification and are supported.    
 
The development of and Advisory Standard to assist council members in determining the boundaries of the 
their roles and the level of reporting they may expect is strongly supported by LGMA and would be an 
extremely useful tool to support the effective management and governance of the sector.  
 
LGMA would welcome an invitation to participate in the development of such an Advisory Standard. 
 

 
 
Regulation 10 (relations with local government employees) - Proposal 7.8 (page 46) 
 

Proposed Amendment: 
 
Amend sub-regulation 10(1) by: 
 
In sub-regulation 10(1)(a), replacing “to do or not to do anything” with a reference to taking 
action related to local government functions such as enforcement of local laws, 
implementation of approved policies and procedures, or varying of decisions, priorities or 
resource allocation. 
 
Providing for the CEO to authorise a limited exemption to subregulation 10(1)(a), at the CEO’s 
discretion, for individual council members for specified operational purposes. 
 
Adding a prohibition against behaving in an abusive or threatening manner towards any local 
government employee, including the CEO (the exemption for meetings is not to apply to this 
rule). 
 
Adding a prohibition against making repeated or unreasonable demands for information or 
assistance from a local government employee to an extent that impairs the employee’s 
capacity to complete their designated work responsibilities.  
 
Adding a prohibition against attempting to influence the performance appraisal or dismissal 
of a CEO other than through an authorised process consistent with legal requirements and 
procedural fairness. 
 
Adding a prohibition against personally chastising or reprimanding any local government 
employee for matters related to the administration of the local government. 
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For the purposes of sub-regulation 10(2) and other regulations where the term is used, 
“council or committee meeting” should be defined as a formally constituted meeting of the 
council or a committee established under section 5.8 of the Act.  Informal meetings such as 
site meetings or information forums would not be included in the exemption. 
 
Amend sub-regulation 10(3) by: 
 
Replacing the condition “members of the public are present” with a condition specifying that 
the sub-regulation applies if any person other than council members and the CEO is present, 
or if the meeting or event is being broadcast, or if an audio or video record is being made of 
the meeting or event and that record will be publicly available. 
 
Clarifying that the term “attending” covers the periods immediately before and after the 
meeting or event and during any period in which proceedings are suspended. 
 
In sub-regulations 10(3)(a) and 10(3)(b), extending the protection to former local government 
employees for a period of 6 months after separation from the local government. 
 
In sub-regulation 10(3)(a), replacing the current reference to “statement…is incompetent or 
dishonest” with a reference to disparaging or impugning the character of a local government 
employee or former local government employee.  This to be defined as stating or implying 
deficiency in the person’s honesty, integrity, competence, diligence, impartiality or loyalty; or 
imputing dishonest or unethical motives to them in the performance of their duties. 
 
In sub-regulation 10(3)(b), replacing the term “offensive or objectionable expression” with 
“abusive or offensive language”, defined as inflammatory words likely to incite ridicule or 
contempt and which would offend a reasonable adult applying contemporary community 
standards. 
 
In sub-regulation 10(4), extend the exemption to statements made to an authority responsible 
for regulating the conduct of public officers and to statements made under oath or 
affirmation to a body authorised by Parliament to conduct an inquiry or during judicial 
proceedings. 

 

 
LGMA Comment: Supported 
 
These amendments are considered critical to the good health and governance of the local government and 
are strongly supported by LGMA.  
 
Read together, these amendments effectively apply in all situations an elected member is undertaking their 
role and performing their duties, including during the meeting deliberations of Council and any established 
committees, and consequently set a consistent and appropriate standard for conduct. 
 
Specifically, the recommendation to introduce a prohibition on behaving in an abusive or threatening manner 
to towards a local government employee is strongly supported, along with prohibition on making repeated 
and unreasonable demands of an employee, attempting to influence the appraisal or dismissal of an 
employee.  
 
The consultation paper accurately captures the concern within our membership that under existing legislation 
there is no legal or procedural avenue or remedy to deal with bullying or harassment of an employee by an 
elected member.  LGMA agrees that such a serious matter, should not be considered a ‘minor breach’ 
however inclusion in the Rules of Conduct at least creates some consequence for such behaviour, where 
none currently exists.  It is also worth noting that such an amendment is unlikely to have any application to 
the overwhelmingly majority of elected members, however, in the small number of cases each year where 
this does occur the impacts on officers and the local government can be extremely serious.  
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It should also be noted, as it is in the consultation paper, that current legislation leaves the local government 
CEO in an impossible situation. He / she is required to provide a safe workplace for employees under their 
care under the Occupational Health and Safety Act, however have no authority to actually prevent bullying or 
harassment of Council. This is an untenable situation and legislation should be altered to address this issue. 
 
The commentary provided in the consultation paper also accurately identified the technical issues that have 
led to inconsistency in the application of elected member conduct (whether it occurred during a public 
meeting etc). The standard of conduct expected should be consistent, no matter the venue. 
 

 
New Regulation (public statements) - Proposal 7.9 (page 49) 
 

Proposed Amendment: 
 
Insert a new regulation that: 
 
Requires a council member to notify the CEO in writing of any comments or written material 
that the council member provides to a representative of the mass or local media concerning 
the performance or administration of the local government, the actions or performance of 
local government employees, or a council decision. 
 
Requires the CEO to maintain a register of media contact in which details of such notices are 
kept, and to make this register available for public inspection. 
 
This regulation would not apply to anything that a council member does as a part of the 
deliberations at a council or committee meeting, or to any authorised communication by or 
on behalf of the mayor or president in their official capacity. 

 

 
LGMA Comment: Supported in principle.  
 
This is a difficult issue, and the resolution is equally difficult to pinpoint.  While the recommended approach 
arguably does not fetter free speech, it does create an additional administrative burden on elected members 
and local governments. 
  
The important outcome sought by our members is that if an elected member make public comments that are 
a breach of the Rules of Conduct for Elected Members Regulations, that there is some penalty for doing so. 
Currently, this is not the case.  The recommendation proposed doesn’t in any way prohibit what an elected 
member chooses to say, it simply requires that they keep a record, and provide it to the CEO. 
 
Another approach may be to enable the Standards Panel to assume that comments reported in the media 
are accurate, unless denied by the person quoted and a statutory declaration provided to that effect.  This at 
least has the advantage of then only requiring the elected member to provide information if he or she is the 
subject of a complaint arising from those comments, as opposed to any time they make comment.  However, 
such a change would likely require legislative change.  
 

 
New regulation (Interactions with council members) - Proposal 7.10 (page 50)  
 
Proposed Amendment: 
 

Insert a new regulation that: 
 
Prohibits a council member from behaving in an abusive or threatening manner towards any 
other council member or the CEO. 
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Prohibits a council member from stating or implying that a council decision or decision 
process was incompetent, dishonest, corrupt, negligent or unlawful (but does not prohibit 
expressing disagreement with a decision). 
 
Prohibits a council member, when attending a council or committee meeting or other 
organised event, and if any person other than council members, the CEO and an official 
record taker is present, or if the meeting or event is being broadcast, or if an audio or video 
record is being made of the meeting or event and that record will be publicly available, from: 
 
disparaging or impugning the character of any council member (to be defined as stating or 
implying deficiency in the person’s honesty, integrity, competence, diligence, impartiality or 
loyalty), or imputing dishonest or unethical motives to them in the performance of their 
duties. 
Using abusive or offensive language to, or in reference to, any council member (to be defined 
as inflammatory words likely to incite ridicule or contempt or which would offend a 
reasonable adult applying contemporary community standards). 
 
Requires a council member, when attending a council meeting or committee meeting, to:  
 
Comply with a direction given by the presiding member at that meeting; and 
Cease any conduct that has been ruled out of order by the presiding member, unless the 
majority of council members who are present vote to dissent from the presiding member’s 
ruling.   
 
Sub-regulation (2) is not to prevent a council member from reporting suspected dishonest, 
corrupt, negligent or unlawful council decisions or processes to a regulatory agency with 
responsibility for overseeing any aspect of the performance of local governments or the 
conduct of public officials. 
 
This regulation is not to prevent a council member from making a statement under oath in a 
hearing conducted by Parliament, before a judicial body or as otherwise required by law. 

 

 
LGMA Comment:  Supported.  
 
The intent is perfectly articulated in the Consultation Paper, ‘this proposed regulation is not intended to stifle 
robust debate, including rebuttal of the opinions and arguments of opponents, but to ensure that such debate 
is conducted in a respectful, orderly, constructive and reasonable manner and is focused on issues and 
facts.’  

LGMA supports the intent and considers that the proposed recommendations effectively deliver the intent 
and will provide clarity regarding interactions with elected members.  

 

 
Regulation 11 (disclosure of impartiality interests) - Proposal 7.11 (page 51)  
 

Proposed Amendment: 
 
Amend sub-regulation 11(1) to clearly restrict the definition of interest to one that could or 
could reasonably be expected to adversely affect impartiality of the person having the 
interest, deleting the “inclusions”. 
 
Include examples of significant impartiality interests in an advisory standard rather than in 
the regulation. 
 
Define “matter to be discussed” to mean substantive matters to be determined by council 
and exclude administrative matters where the effect is limited to the council itself. 
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Amend sub-regulation 11(3) to add a provision that Regulation 11 does not apply to trivial, 
negligible or non-current interests. 
 
Add a sub-regulation permitting a disclosing member to elect to leave the meeting while the 
council discusses and makes a decision on the matter, but if the member elects not to leave 
the meeting, the council member must vote as required by under section 5.21(2) of the Act. 
 
Add a sub-regulation providing for council members to register, at their discretion, enduring 
interests that may be perceived as affecting their impartiality.   
 
Enduring interests may include, but are not limited to, familial relationships, employment or 
board membership, membership of associations, election commitments and public 
statements of position on specific matters.  
 
The CEO is to maintain a register of enduring interests that is available for public inspection. 
Council members may request the CEO to make amendments to their recorded enduring 
interests as necessary. 
 
Sub-regulation 11(2) would not apply to interests that are recorded in the register of enduring 
interests. 
 

 
LGMA Comment: Partially Supported. 
 
It is acknowledged that the definition of impartiality interests requires review, however, there are concerns 
with regard other proposed amendments including the following: 
 
Allowing disclosing members to elect to leave the meeting, and as such, allow discretion with regard voting 
on items before Council. It is considered to be an obligation of elected members to vote on matters before 
Council with the exception of matters in which a direct or indirect financial, non-financial; or proximity 
interest, as per the Act, is declared.  Having an option to vote may have an unintended consequence of 
elected members declaring impartiality interests for sensitive or controversial items in order that they do not 
have to vote.   
 
While ideally, all interests should be individually considered and publicly declared at the meeting where the 
interest occurs to meet transparency and accountability obligations, there are some enduring interests (listed 
in the recommendations), where to require this on every occasion is neither necessary or particularly 
valuable. Failure to declare such interests (although sometimes extremely trivial, or self-evident) can lead to 
complaints having to be filed against elected members. This is neither desirable, nor helpful to the 
streamlining and management of the complaint process. 
 
LGMA supports reviewing the definition of what constitutes an impartiality interest, and further clarity also 
being provided through an Advisory Standard or Guideline regarding impartiality interests and when they 
should apply. 
 

 
Regulation 12 (gifts) - Proposal 7.12 (page 57) 
 

Proposed Amendment: 
 
Insert a new definition of “nominal gift” in Regulation 12(1), to include the following: 
 

• occasional hospitality of a modest nature received in the course of performing the 
role of council member, such as: 

• meetings to discuss official business concerning the local government, 

• information sharing and professional development events (such as forums, seminars 
or workshops), 

• an event at which the council member has been invited to speak or present,  
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• social events organised by the council, a government body or a community group;  

• attendance at a function as an invited representative of the local government or 
council; or 

• single small promotional items of no commercial value; or 

• modest, “one-off” expressions of gratitude or appreciation such as confectionery, 
flowers or single bottles of moderately priced alcohol. 

 
In subregulation 12(1), exclude nominal gifts from the definitions of “notifiable gift” and 
“prohibited gift”. 
 
In subregulation 12(2), add “financial or other contribution to travel” to the things that a 
council member must not accept from a person undertaking, seeking to undertake or likely to 
be intending to undertake an activity involving a local government discretion. 
 
Insert a new subregulation to provide for the situation of council members who have 
accepted a gift in the belief that the giver was not undertaking, seeking to undertake or 
intending to undertake an activity involving local government discretion, and who become 
aware within six months of accepting the gift that their assumption was inaccurate.  Council 
members would be required to rescind their acceptance (if the gift had not yet been received) 
or return (if practical) a prohibited gift or to notify the CEO of a notifiable gift or a non-
returnable prohibited gift, as soon as practicable.   
 
Provide for the CEO, at the request of a council member, to record declined or returned gifts. 
 
Insert a new subregulation to clarify that this regulation does not apply to ceremonial gifts 
received by a council member on behalf of the council.  A ceremonial gift is an item 
presented to the local government as a mark of respect, commemoration or appreciation, 
usually from another government entity or an organisation, and ownership is held by the 
local government. 
 
Clarify that when a gift is presented to the council, and that gift or part of the gift is then 
provided to a council member for their personal benefit, it is to be treated as though the 
council member had accepted the gift directly from the giver.  If the gift meets the definition 
of a notifiable gift, then Regulation 12(3) applies. 
 
 

 
LGMA Comment: Supported 
 
These recommended amendments will provide greater clarity and are supported.  
 

 
Improving understanding of Rules of Conduct - Proposal 7.14 (page 60) 
 

Proposal: 
 
The Panel, with the assistance of the Department, is advised to publish advisory standards to 
assist in the interpretation of the Rules of Conduct and describe the types of conduct that 
would or would not be found to be a minor breach by way of examples drawn from Panel 
determinations. 
 
Training materials for Complaints Officers need to be developed under the auspices of the 
Local Government Governance Roundtable (Department, Local Government Managers 
Association and WA Local Government Association), and offered to all local governments 
through existing training providers and products.  

 

 
LGMA Comment: Supported.  



 

13 

 

 
LGMA would welcome an invitation to assist the Department in developing an Advisory Standard.  
 
Improving the understanding of the Rules of Conduct will be beneficial for the sector.   
 

 
Improving processing times - Proposal 8.1 (page 62) 
 

Proposal: 
 
Provide mechanisms to help prospective complainants determine whether they have valid 
grounds for alleging a contravention resulting in a minor breach and guidance on describing 
a contravention. 
 
Replace the current complaint form with a more structured version that requests the specific 
information needed to demonstrate the essential elements of a contravention for each 
regulation, and to advise the outcome of any dispute resolution processes undertaken.  
There is potential to regulate information requirements under section 5.107(2)(d) of the Act. 
Provide guidance material to complaints officers. 
 
Develop guidance for local governments concerning treatment of complaints that are not 
made in accordance with the Act.  
 
Establish and enforce timeframes for receipt of responses of parties to information requests.   
 
Introduce a prioritisation system for complaints received by the Panel, based on the 
significance of the potential consequences for local government, the extent to which the 
conduct indicates deliberate intent rather than poor judgement, and whether there has been a 
pattern of inappropriate behaviour and complaints made against that council member 
 
Further simplify and streamline Panel reports on findings and decisions, consistent with the 
needs of the audience. 
 

 

 
LGMA Comment: Supported. 
 
The Consultation Paper accurately identifies the issues that have slowed the complaint handling process and 
timeframes for panel determinations.  These proposals would all support the streamlining of the process, and 
the more effective operation of the panel, and the impact of its determinations in the sector. 
 

 
 
Improving efficiency - Proposal 8.2 (page 63) 
 

Proposal: 
 
In the longer term, consider amending the Act to align the handling of minor breach 
complaints with the current serious breach complaint process to create a single pathway for 
receipt of breach complaints.   
 
Under this model, complaints of minor breach would initially be sent by complaints officers 
to the CEO of the Department, who, on the advice of the Department, would decide whether 
to make an allegation of minor breach to the Standards Panel.  

 

 
LGMA Comment: Supported 
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Other issues related to efficiency:  
 

Proposal: 
 
Price signals to deter improper, unsound and trivial complaints  
 
An effective mechanism for managing demand is to apply a price signal – whether monetary 
or in terms of effort expended for reward obtained. 
 
It has been suggested that people wishing to make minor breach complaints under section 
5.107 could be charged an application fee for each allegation to discourage complaints made 
for improper purposes.  Is there a risk that this would also discourage complaints about 
serious matters?   

 
 
 

 
LGMA Comment: Not supported.  
 
Although a pricing mechanism could be effective at deterring complaints made for improper purposes, it may 
also deter legitimate complaints.  It will also likely encourage some elected members to ask the CEO to 
lodge a complaint on their behalf to avoid paying the fee. 
 
However, should the changes recommended to the regulations, once implemented, fail to unburden the 
current complaints system, LGMA would consider supporting the proposal. 
 
Another approach that would be supported by LGMA is a fee could apply if the complaint is not supported by 
the Panel or deemed to be vexatious, and the Panel could be given the authority to waive a fee in some 
circumstances.  
 

 
 
Automated centralised complaints lodgement process  
 

It is proposed that the DLGC develop a central, automated, on-line complaints lodgement 
process, similar to that used by the State Administrative Tribunal.  This would reduce 
administrative costs for local government and offer opportunities to avoid the lodgement of 
complaints about conduct to which the regulations are not applicable.  It could automate 
notification to relevant parties and potentially be linked to a complaints tracking system. 

 

 
LGMA Comment: Supported. 
 

 
Improving transparency - Proposal 8.3 (page 64) 
 

Proposal: 
 
Publish standards panel procedures, practices and basis for making decisions, setting out or 
providing for: 
 
The main objectives of the Panel: resolve complaints quickly, fairly, with as little formality 
and technicality as practicable and to minimise costs; 
 
The ways in which the Panel will ensure procedural fairness, including timeframes for 
responses to requests for information; 
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The way in which the Panel will have regard to the general interests of local government in 
WA, and the matters it will take into account;  
 
Criteria used to prioritise complaints; 

• The Panel’s privacy policy;  

• The nature and weight of the evidence that the Panel requires from complainants to 
determine the standard of proof as required by section 5.106 of the Act; 

• How the Panel will treat frivolous, vexatious and trivial complaints; 

• Key regulatory terms and how the Panel interprets them in making its findings; and 

• Circumstances under which hearings will be held, and processes for requesting a 
hearing. 

 
 

 
LGMA Comment:  Supported  
 
Greater transparency in the Standards Panel process (the procedures and approach used to reach 
determinations) is supported, and will improve confidence in the Panel.    
 
LGMA strongly supports the intent of the recommendations, and that the Standard Panel ‘resolve complaints 
quickly, fairly, with as little formality and technicality as practicable…’ 
 

 
 
Improving effectiveness - Proposal 8.4 (page 67) 
 

Proposal: 
 
Provide discretion for the local government to decide how to publish a public censure notice 
or public apology ordered by the Panel, within the parameters of reasonable public exposure 
and audience reach.   
 
In future, consider amending the Act to provide the Panel with a greater range of actions 
following a finding that a minor breach was committed, including an option to impose no 
sanction. 
 
The Standards Panel specifically make reference in its reports to how it has given regard to 
the interests of local government in its deliberations on minor breach allegations. 

 

 
LGMA Comment: Supported  
 
LGMA considers it essential that a greater range of actions / sanctions / penalties are made available to the 
Standards Panel, once there is a finding of a breach.  Without meaningful penalties, the effectiveness of the 
Standards Panel will remain limited. 
 

 
Application of Rules of Conduct to candidates in local government elections (page 60) 

The DLGC queries whether it is worth examining the merits of amending the Act to apply 
selected Rules of Conduct (particularly regulations 7, 10 and the proposed new regulation 
concerning relations with council members) to all local government election candidates during 
the campaign period.    It is queried whether complaints of minor breach should be able to be 
made against any candidate, but would be progressed only if the candidate was successful in 
being elected to the council. 
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LGMA comment. Support 
 
The current situation whereby the Councillors who renominate are bound by the Act and Regulations 
and new candidates do not have the same constraints during the election period, is clearly 
discriminatory.  Rather than applying selective Rules of Conduct, it is more appropriate to redraft 
Regulations to meet the specific electoral need. 
 

 
 
Independent conduct review panels (page 72) 

 
The DLGC is giving consideration to introducing a system to establish panels of independent 
investigators to advise councils on alleged breaches and appropriate action, along with 
legislated sanctions that councils may impose on councillors who breach the rules.  The 
council’s role would be to decide whether to accept the independent conduct reviewer’s 
findings and implement their recommendations, a decision that must be made impartially. 
 
This system, like those in other jurisdictions, would permit matters to be referred to the 
Standards Panel in cases where the council was unable to make a decision on the 
independent conduct reviewer’s report, or the council member refused to comply with the 
orders made by the council.  
 
Specified types of misconduct with serious consequences could still be referred directly to 
the Panel, but the State would not deal with trivial matters or those arising from personal 
disputes.  This is a similar approach to that being taken by the Public Sector Commission in 
relation to minor misconduct of local government employees. 
 
With appropriate legislative changes and training it is queried whether this would assist local 
governments to manage most forms of non-serious misconduct at a local level without the 
disadvantages and conflicts of conducting in-house investigations.    
 
A crucial pre-requisite to the success of a locally-based system is that council members 
would need to have confidence that it would not be used for factional or retribution purposes 
and that all decision-makers were strictly impartial.   

 

 
LGMA Comment: Supported.  
 
It is considered the introduction of such an approach would be beneficial to the sector, as it is understood to 
have been in other States. 
 

 
Improving educational value - Proposal 8.6 (page 70) 
 

Proposal: 
 
A simple on-line searchable database of anonymised summaries of findings should be 
established, demonstrating common complaints, formatted as “frequently asked questions” 
or case studies, and keep it updated as new issues arise for use in training.  
 
Establish a process to identify implications arising from Panel or SAT determinations of 
minor breach complaints involving common local government practices, and ensure that 
local government is alerted to those implications. 

 
 

 
LGMA Comment: Supported 
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This would be unarguably useful. A large number of complaints arising from breaches (helping block up the 
system) could be avoided simply through clear and regular communication around Panel or SAT 
determinations.  The administrative work required to implement this solution, will likely be offset in not having 
to address repeating breaches / complaints across the sector. 
 

 
Mediation and conciliation - Proposal 9.2 (page 73)  
 

Proposal: 
 

All local governments with access to professional mediation services are encouraged to offer 
mediation opportunities to people contemplating a complaint under the minor breach 
framework.   
 
Amend the complaint form to require complainants to advise what action they have taken to 
resolve their concerns, and the outcome of that action, or alternatively to explain why they 
have not made use of alternative resolution processes. 

 

 
LGMA Comment: Support 
 
LGMA considers it appropriate that individual local governments should bear some responsibility for trying to 
resolve matters through mediation prior to considering the formal complaints process. 
 
The consultation paper refers to mediation and conciliation mechanisms being made available to elected 
members. This is expected to help in dealing with matters more promptly and professionally in a local 
context, with the objective of reaching a mutual resolution.  
 

 
 
Comment invited on a related issue: Panel option to order mediation as an alternative to making a 
finding (page 75) 
 

Proposal: 
 
The DLGC provide that a significant number of complaints of minor breach relate to a 
personal dispute between the complainant and a council member.  Local governments have 
concerns about their power to direct the parties to mediate, but it has been suggested that if 
the direction came from the State, they would be happy to facilitate it. 
 
Comment is invited on whether consideration should be given to amending the Act to 
provide the option of ordering mediation as an alternative to making a finding about whether 
a minor breach occurred.   This order could be made by the Panel, or, if a single breach 
pathway is implemented, by the Departmental CEO on the advice of the Department. 

 
 

 
LGMA Comment: Supported 
 
It is considered that the panel option to order mediation as an alternative to making a finding is appropriate.  
Although it presents some obvious challenges for council administration, and adds a new cost for local 
governments, it is considered it may assist in maintaining good working relationships, particularly if the 
complaint is between one elected member and another. 
 

 
Time limit for minor breach complaints - Proposal 10.1 (page 77) 
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Proposal: 
 
Amend sections 5.107(4) and 5.109(2) to reduce the time limit for complaints to be made from 
two years to three months after the alleged breach, with provision for extension at the 
Department CEO’s discretion.   
 
Amend s.5.108(3) to reduce the time limit to 12 months, to recognise that it may not be clear 
that the breach is minor rather than serious until an investigation has been undertaken. 

 
 

 
LGMA Comment: Supported 
 
LGMA consider shorter timeframes would be beneficial to effectiveness and overall operation of the process.  
The value of being able to make a complaint for two years after the incident seems unnecessarily long.  
 

 
 
Confidentiality (page 78) 
 

Question: 
 

Section 5.123(1) of the Act makes it an offence to disclose the existence of, or any detail 
about, a complaint made during a campaign period.  Comment is invited on the benefits and 
risks of extending the effect of this provision to apply to complaints made at any time, 
including comment on the practical challenges and resource implications of enforcing such a 
requirement and prosecuting offences. 

 
 
 
 

 
LGMA Comment: 
 
LGMA considers that the extension of section 5.123(1) of the Act to apply to complaints made at any time is 
appropriate in order to protect an elected member’s reputation while a complaint is being determined.  
 

 
Improper use of information by former councillors or local government employees (page 80) 
 

Question: 
 
Comment is invited on the merits and risks of amending section 5.93 to extend its application 
to persons who were formerly council members, committee members or employees. 

 
 

 
LGMA Comment: Supported 
 
It is considered that the proposed amendment to section 5.93 to extend its application to persons who were 
formerly elected members, committee members or employees, is appropriate as misuse of 
sensitive/confidential information may well be detrimental to the local government.  
 

 
 
Formal censure motions by councils (page 81) 
 

Question: 
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Comment is invited on the merits of amending the Local Government Act 1995 to provide for 
a clear and consistent process to be followed by local government councils to resolve to 
formally censure a council member for misconduct, such as a significant contravention of 
the council’s code of conduct, similar to section 440G of the NSW Local Government Act 
1993.  Would this encourage councils to use this mechanism to discipline their own 
members? 

 

 
LGMA Comment: Supported. 
 
A consistent process could be of value to the sector.  
 


